IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

WEST TENNESSEE CHAPTER OF

ASSOCIATED BUILDERS AND

CONTRACTORS, INC., and ZELLNER

CONSTRUCTION COMPANY, INC.,
Plaintiffs,

V. No. 99-2001

CITY OF MEMPHIS,

Defendant.

M’ N N N N N N N N N N N N NS

ORDER DENYING DEFENDANT’S MOTION FOR DISQUALIFICATION
AND MOTION IN LIMINE

Plaintiffs brought this action pursuant to 42 U.S.C. 88 1981 and 1983 challenging the
enactment of a Minority/Women Business Enterprise (“MWBE”) program by the City of Memphis
(“City” or “Defendant”). The MWBE program requires the City to award a certain percentage of
construction contractsto busi nesses owned by African-Americansandwomen. Presently beforethe
Court are Defendant’s motion for disqualification of Plaintiffs expert Dr. George LaNoue
(“LaNou€e’) and motion in limine to limit LaNoue's testimony. For the following reasons, the
motions are denied.

I. Background

The City of Memphis (*City”) and other public entities commissioned a study to examine

whether racial disparities existed in the procurement of contracts, including those for City

construction projects. The disparity study, conducted by D.J. Miller & Associates, Inc., was



presented to the City Council in 1994. Based on the resulting statistics, the City Council passed
OrdinanceNo. 4388in 1996, to address all eged passive and active discrimination in its procurement
of construction contracts. The plan requires a percentage of the amount spent on City contracts to
be set asidefor MWBEs." If non-MWBEsbidding for City contracts do not meet those participation
goals, their bid may be dedared non-responsive. Under some circumstances, however, a non-
MWABE may obtain awaiver from the program’s requirements.

Plaintiff West Tennessee Chapter of Associated Buildersand Contractorsisan organization
whose members are businesses engaged in construction in the Memphis area. Its organizational
purposeisto protect the practice of awarding contractsbased on bid price and oppose measures such
asMemphis MWBE program. Plaintiff Zellner isanon-MWBE contractor who was rejected from
a City contract for failing to meet the minority participation goal.

Plaintiffsfiled suit on January 4, 1999, challenging the MWBE program’ sconstitutiondity,
arguing that under the Equd Protection Clause, the City must haveacompelling interest to legislate
onthebasisof racia classifications. Accordingto Plaintiffs, theCity’ sdisparity study doesnot meet
the evidentiary standards required to show a compelling interest. In 2001, Ordinance No. 4388's
sunset provision took effect, and the City extended the MWBE program for another five years, to
conclude officially in 2006.

Plaintiffs proffer LaNoue astheir chief expert, with theroleof critiquing the City’ sdisparity
sudy. The City contendsthat his proposed testimony goes beyond the bounds of his expertise and

isunfairly prejudicid. Accordingly, Defendant filed these motions to disqualify LaNoue, or limit

'For the purposes of the MWBE plan, an MWBE is an independent concern which is at
least 51% owned, operated and controlled by an African-American or awoman.
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his testimony, on November 3, 2003, and Plaintiffs replied on January 5, 2004.
II. Legal Standard
Federal Rule of Evidence 702 states:

If scientific, technicd, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify theretoin
theform of an opinion or otherwise, if (1) thetestimony isbased upon sufficient facts
or data, (2) the testimony is the product of rdiable principles and methods, and
(3) the witness has applied the principles and methods reliably to the facts of the
case.

Fed. R. Evid. 702 (2003); see aso Daubert v. Merrell Dow Pharm., 509 U.S. 579 (1993).

Thisstandard essentially involves three elements. First, the expert must demonstrate to the
trial court that he or she is qualified - “by knowledge, skill, experience, training or education” - to
proffer an opinion. Second, by referring to “ scientific, technical, or other specialized knowledge,”
Rule 702 requires “evidentiary reliability” in the principles and methods underlying the expert’s

tesimony. Third, the expert’ stestimony must assist thetrier of fact in that the testimony must “ fit”

thefactsof thecase. SeePridev. BIC Corp., 218 F.3d 566, 577-78 (6th Cir. 2000); see also Daubert,
509 U.S. at 592-93 (“[T]he trial judge must determine at the outset . . . whether the expert is
proposing to testify to (1) scientific knowledge that (2) will assist the trier of fact to understand or
determine a fact in issue. This entails a preliminary assessment of whether the reasoning or
methodology underlying the testimony is scientificaly valid and of whether that reasoning or
methodology properly can be applied to the factsin issue.”).

“The trial judge in al cases of proffered expert testimony must find that it is properly

grounded, well-reasoned, and not specul ative beforeit can beadmitted. Theexpert’ stestimony must
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be grounded in an accepted body of learning or experiencein the expert’ sfield, and the expert must
explain how the conclusion is so grounded.” Adv. Comm. Note to Rule 702.

As stated by the Third Circuit, proponents “do not have to demonstrate . . . that the
assessments of their experts are correct, they only have to demonstrate. . . that their opinions are
reliable . . . The evidentiary requirement of reliability is lower than the merits standard of

correctness.” In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 744 (3d Cir. 1994); see also Ruiz-

Trochev. Pepsi Cola, 161 F.3d 77, 85 (1st Cir. 1998) (“ Daubert neither requires nor empowerstrial

courts to determine which of several competing scientific theories has the best provenance.”).
Several factorsthat the trial court may consider in analyzing thereliability of an expert’s methods
are: whether a method is testable, whether it has been subjected to peer review, the rate of error
associated with the methodology, and whether the method is generally accepted in the scientific
community. See Pride, 218 F.3d at 577.

In addition, the rejection of expert testimony is the exception rather than the rule, and “the
trial court’ srole as gatekeeper is not intended to serve as areplacement for the adversary system.”

Adv. Comm. Noteto Rule 702 (quoting United Statesv. 14.38 Acres of Land, 80 F.3d 1074, 1078

(5th Cir. 1996)). “Vigorous cross-examination, presentation of contrary evidence, and careful
instruction on the burden of proof are the traditional and appropriate means of attacking shaky but
admissible evidence.” Daubert, 509 U.S. at 596.

The proponent of the evidence has the burden of establishing that the pertinent admiss bility
requirements are met by a preponderance of the evidence. See Fed. R. Evid. 104(a) (2003);

Bourjaily v. United States, 483 U.S. 171, 175-76 (1987).




III.  Analysis

Plaintiffs have presented LaNoueto critique the disparity study, and he will offer opinions
“asapolitical scientist with anexpertisein public administration asapplied to public contracting and
MWBE programs as an expert in public policy analysis with an expertise in the development and
evaluation of disparity studies.” (PIs’ Resp. in Opp. to Def.’s Mot. to Disqualify PIs.’ Expert
Witness, Mot. in Limine and for Summ. J. [hereinafter PIs’ Resp.] a 7.) His man task is to
construe the disparity study’s measure of MWBE availability. (SeeLaNoue Aff. at 21.) LaNoue
argues that the disparity study data on prime contractors was incomplete, subcontractor data was
nearly missing atogether, and the anecdotal evidence was not scientifically collected or presented.
He proposes that the list of previous bidders should be used to show available MWBEs, while the
City arguesfor the study’ s more inclusivelis of the bidders existent in Shelby County. Therefore,
LaNoueistaking the City’ sown study and exposing what he views asflawsin thedataand analysis,
arguing that his measure of availability would be more appropriate. LaNoue has not conducted a
study of his own, nor has he done any complex statistical analyses. (Def.”s Mem. in Supp. of its
Mot. to Disqualify Pls.” Expert Witness, Mot. in Limineand for Summ. J. [hereinafter Def.’sMem.]
at 10.)

TheCourt looksto the af orementioned three-pronged standard to determineif Plaintiffshave
carried their burden in presenting LaNoue as an expert. First, the Court analyzes whether LaNoue
isqualified, by knowledge, skill, experience, training or education, to proffer an opinion. Defendant
does not dispute that LaNoue is a politica science professor with along history of critiquing
disparity studiessimilar to the study in theinstant case. (Id. at 6-7.) Defendant alleges that despite

his background, “LaNoue lacks the necessary credentials and expertise to render opinionsin the



areas of statistics, econometrics and law. Further, he lacks expertise in critical components of
hypothesis testing and scientific reasoning.” (Id. a 9.) The City argues that before City of

Richmondv. J.A. Croson Co., 488 U.S. 469 (1989), LaNoue had no training or expertiseinthe area

of disparity studies, and his training in the course of litigation does not qualify him to give an
opinion on disparity studies. (Def.’sMem. a 6.)

Plaintiffs have shown through LaNoue's affidavit and their response that LaNoue has
researched disparity studies extensively, published in various journals, and taught a number of
university courses. Plaintiffs have also shown that LaNoue has undergone substantial training,
culminating in adoctorate degree and post-doctord fellowships. Evenif the Court wereto assume
that LaNouehasbeen engaged inthisline of study only since Croson, fifteen years seemsampletime
to accumulate the requisite knowledge and experience.? LaNoue must only have a sufficient
background to proffer an opinion, and the Court finds that he has such a background.

The Court underlinestha itsrole isto serve as gatekeeper, not wei gher, of the evidence. In

the rare case where acourt excludes the testimony of an expert, it israrely on qualification grounds.

“Defendant argues that training in preparation for litigation should be discounted by the
Court. Defendant, and the commentator that it cites, misconstrues Daubert, since the leading
opinion conveys nothing on the subject. See generally Daubert, 509 U.S. at 579. The overturned
Ninth Circuit opinion discussed testimony garnered specifically for litigation:

Scientific studiesconducted inanticipation of litigation must be scrutinized much

more carefully than studies conducted in thenormal course of scientificinquiry.

This added dose of skepticism is warranted, in part, because studies generated

especidly for usein litigation arelesslikely to have been exposed to the normal

peer review process, which is one of the hallmarks of relidble scientific

investigation.
Daubert v. Merrell Dow Pharm., Inc., 951 F.2d 1128, 1131 n.3 (9th Cir. 1991) (citations
omitted), vacated, 509 U.S. 579 (1993). If the Court wereto follow the Ninth Circuit’s
reasoning, LaNoue's testimony would still withstand the skeptical inquiry, as his theory iswell-
published and reviewed.




For instance, the Eighth Circuit held that a hydrol ogist was qualified, though his expertise in flood

risk management was not reliable as expertise in safe warehousing practices. Wheeling Pittsburgh

Steel Corp. v. Beelman River Terminalsnc., 254 F.3d 706, 715 (8th Cir. 2001). The Court stated

of thehydrologist, “weagreewiththedistrict court that Dr. Curtis, ahydrologist speciaizinginflood
risk management, easily qualifies as an expert under Federal Rule of Evidence 702. The real
question is, what is he an expert about?’ Id. Inthe same vein, the Court finds that LaNoueis an
expert. Asapart of the reliability prong, the question is where does LaNoue's expertise lie?
Second, Rule 702 requires”evidentiary rdiability” inLaNoue’ smethodsand principles. The
City argues that his methods for testing availability of MWBE contractors are too controversid to
meet the Rule 702 standard of evidentiary reliability.® Under the legd standard, the Court should
consider whether amethod istestable, whether it has been subjected to peer review, therate of error
associated with the methodology, and whether the method is generally accepted in the scientific
community. SeePride, 218 F.3d at 577. LaNoue smethod istestable. He has used simple methods
to create his report. “He did not personally conduct any statistical analysis in this case beyond
simply counting numbers and calculating percentages.” (Def.’s Mem. at 10 (citing Report at 24).)
Also, Plaintiffsassert that LaNoue smethod hasbeen subject to peer review. Social scienceand lav

do not subject studiesto the same rigorous peer review of physics, chemistry, and thehard sciences.

3Defendant also argues that LaNouge' s proposed testimony goes beyond LaNoue's
expertise and qualifications, which is a concern that goes to reliability. See Wheeling Pittsburgh
Steel, 254 F.3d at 715 (“[A] district court must continue to perform its gatekeeping role by
ensuring that the actual tesimony does not exceed the scope of the expert’ s expertise, which if
not done can render expert testimony unreliable under Rule 702.”) (citing Kumho Tire Co. Ltd.
v. Carmichael, 526 U.S. 137, 156 (1999)). The Court finds that al of LaNoue’s course of study,
publications, and classes related to disparity studies. Testifying about the City’ s disparity study
iswithin his expertise.




Still, LaNoue' s method has been published in many respected journals and is clearly one method
accepted in the academic community. LaNoue's work has been embraced by the conservative
community, asevidenced by hispublicationintheconservative Harvard Journal on Law and Public
Policy and similar journals, but the Court isnot requested to |ook to the sector of the community that
includes LaNoue. The Court looksonly to hisinclusion within the earnest academic discussion of
disparity studies.

Therefore, Defendant isright when it arguesthat LaNoue’s method i s contested, but the City
overlooksthat a// methodsfor determining contractor availability areheavily contested. Availability
has been at the center of much of the MWBE litigation. Croson gave cities interested in remedial
measuresvery littleguidancein themanner of determining availability, though the opinion did leave
considered room for remedia programs. See Croson, 488 U.S. at 498-500. Tria courts have
analyzed al the methods for measuring contractor availability and wrote intricate and devel oped

opinions on the subject. See, e.q., Associated Gen. Contractors of Am. v. City of Columbus, 936

F. Supp. 1363 (S.D. Ohio 1996), vacated, 172 F.3d 411 (6th Cir. 1999). A court may not exclude

an expert just because his opinion is contested in such a murky field. The legal standard for
reliability isaimed at excluding outlying evidence from experts without expertise near the arena of
focus - not eliminating one of many viable opinions on atopic. According to the legd standard,
LaNoue' s testimony is sufficiently reliable and within the scope of his expertise for admission.
Defendant makestwo other arguments connected to thetopic of reliability. First, Defendant
argues that LaNoueis not qualified to create adisparity study, since he has no experience creating
disparity studies. Second, the City argues that LaNoue's sole aim has been to dismantle MWBE

programs from the beginning of his career. The Court’srole, at this stage, as outlined by Daubert



and devel oped throughout the Federal Rules of Evidence, isto be the gatekeeper of evidence, not the

weigher of evidence. McLean v. 988011 Ontario, Ltd., 224 F.3d 797, 801 (6th Cir. 2000). These

two arguments go to the weight that should be given to LaNoue's testimony, rather than the
admissibility of the testimony.

Third, the expert’ s testimony must assist the trier of fact in that the testimony must “fit” the
facts of the case. The court isto examine “not the qualifications of awitness in the abstract, but
whether those qualifications provide afoundation for awitnessto answer aspecific question.” Berry

v. City of Detrait, 25 F.3d 1342, 1351 (6th Cir.1994). Thetrial court must determine whether the

expert’s training and qualifications relate to the subject matter of his proposed testimony, and
whether the testimony will be helpful to the trier of fact. As previously discussed, Plaintiffs have
shown that LaNoue' s training and qualifications relateto his proposed testimony. His criticism of
the disparity study could be valuable as the Court decides whether the disparity study disclosed a
compelling purpose for the MWBE program. His testimony will go to Plaintiff’s main rebuttal
argument of the disparity study, and it istherefore useful. Where his testimony would not “fit” the
task of thejury, the Court will consder limiting testimony.

Defendant asks for LaNoue' s testimony to be limited, if it is not excluded altogether. The
City is particularly concerned about the testimony of LaNoue regarding law, statistics, and
econometricsand asksthat he not be all owed to discuss hisfindings on those subjects. The City has
not alleged particular factsor conclusionsthat areimproper, so the Court must investigate LaNou€e' s
proposed testimony in broad terms of whether it will embrace the ultimate issue.

[A]n expert’s opinion may embrace an ultimate issue to be decided

by the trier of fact, the issue embraced must be a factua one. . . .



When the [Federa] rules [of Evidence] speak of an expert’'s
testimony embracing the ultimate issue, the reference must be to
stating opinions that suggest the answer to the ultimate issue or that
givethejury al theinformation fromwhich it can draw inferences as
to the ultimate issue. We would not alow a fingerprint expert in a
criminal case to opine that a defendant was guilty (a legal
conclusion), even though we would allow him to opine that the
defendant’ s fingerprint was the only one on the murder weapon (a
fact). The distinction, although subtle, is nonethel ess important.
Berry, 25 F.3d at 1353 (citation omitted). The Court will accept the testimony of LaNoue on the

groundsthat Plaintiffshave profferedit - asapolitical scientist. Hisexpertise and knowledgeinthe
realm of public policy analysiswill be helpful to thefact finder. Plaintiffsadmit that LaNoueisnot
alawyer, statistician, or economist. (PIs.” Resp. at 7-8.) Accordingto the prevailinglegal standard,
LaNoue' s comments should be limited to the disparity study asit relaesto his expertise. Aswith
any expert, LaNouewill not be allowed to testify asto legal conclusions. Hemay criticizethestudy,
but he may not testify asto the ultimate legdity of the MWBE program. Asin Berry quoted above,
the legality of the program isthe ultimate topic at issue, and LaNoue is only to bring factsto light
so that the jury make decide the ultimate issue of legality.

Withthat typical caveat, theCourt will accept LaNoue’ stestimonyfor the purposesfor which
Plaintiffs offer it. Plaintiffs have shown that LaNoue has the qualifications to submit reiable
information on the narrow issue of the disparity study. Accordingly, Defendant’s motions to

disqualify and in limine are denied.
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IV.  Conclusion
Plaintiffs have shown that Dr. George LaNoue qualifies as an expert witnessto testify on the

City’ sSMWBE disparity study asapolitical scientist. Accordingly, Defendant’ smotionsto disqualify

LaNoue as an expert and limit his testimony are DENIED.

IT IS SO ORDERED this day of , 2004.

BERNICE BOUIE DONALD
UNITED STATE DISTRICT JUDGE
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